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TAXES 
 
Conference Reaches Agreement on Budget 
Resolution; House Passes the Resolution 
this Week, Senate Likely Next Week  
 
Key Points 

 The FY 2016 joint budget resolution would 
cut $5.3 trillion to balance federal receipts and 
expenditures over nine years. 

 The agreement includes the Senate’s plan to 
reserve budget reconciliation to partially repeal 
or make changes to the Affordable Care Act 
that may be driven by the Supreme Court case 
that is pending.   

 
Budget Committee Chairmen Senator Mike 
Enzi (R-WY) and Representative Tom Price 
(R-GA) announced they reached an agreement 
on the FY 2016 Budget Resolution (S.Con.Res. 
11), which includes higher defense spending 

and limits the use of the reconciliation process 
to an attempt to repeal the Affordable Care 
Act.  Reconciliation instructions will go out to 
the Senate Finance and Health, Education, 
Labor and Pensions Committees, and to the 
House Ways and Means, House Education and 
the Workforce and House Energy and 
Commerce Committees. Relevant to tax issues, 
the agreement also repealed a Senate point of 
order against certain reconciliation legislation 
that increases the deficit, a procedural step 

This Week in Congress 

 House – The House passed the Conference Report (S. Con. Res. 11), the budget 
resolution for FY 2016.  The House also passed the first two appropriations bills of FY 
2016: the “Energy and Water Development and Related Agencies Appropriations 
Act, 2016” (H.R. 2028) and the “Military Construction and Veterans Affairs and 
Related Agencies Appropriations Act, 2016” (H.R. 2029).  

 Senate – The Senate continued consideration of the “Iran Nuclear Agreement 
Review Act of 2015” (S.615).  

 
Next Week in Congress 

 House – The House will be in recess.  

 Senate – The Senate will resume consideration of the “Iran Nuclear Agreement 
Review Act of 2015” (S.615). The Senate is expected to take up the Conference Report 
(S. Con. Res. 11) on the FY 2016 budget resolution; and Senate Republicans plan to try 
to override the presidential veto of a resolution that would strike down a National Labor 
Relations Board rule to speed up union-representation elections. 
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making it hard to use reconciliation for tax cuts 
(as in 2001 or 2003) that was added in 2008 by 
Senate Democrats.  
 
The House adopted the concurrent resolution 
by a vote of 226-197, and the Senate is 
expected to vote on the resolution next week.   
It should be noted that is a Congressional-only 
process that sets the overall spending numbers 
and the does not require Presidential signature. 
 
Senate Finance Committee Tax Reform 
Working Groups Releases More Than 1,400 
Comment Letters From Stakeholders 
 
Key Points: 

 The Senate Finance Committee released over 
1,400 submissions from stakeholders on how 
tax reform should be addressed.  

 
The Senate Finance Committee’s Tax Reform 
Working Groups received more than 1,400 
submissions from a vast array of groups 
ranging from the PGA Tour, to many trade 
associations to individuals.  The five working 
groups are focused on individual, business, and 
international taxes.  The individual income tax 
working group received more submissions than 
any other working group.  
 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) and Ranking Member Ron 
Wyden (R-OR) issued a joint statement on the 
recommendations that read “[t]hese 
submissions have equipped us with the ability 
to better evaluate how reforming the tax code 
will affect both American families and business 
of all kinds.”  The groups are scheduled to 
report recommendations to Hatch and Wyden 
by the end of May.  
 
Senate Finance Committee Passes 
Legislation to Improve 529 College Savings 
Accounts 

 
Key Points:  

 The Senate Finance Committee voted 
unanimously to favorably report S. 335  

 
On Wednesday, the Senate Finance Committee 
favorably reported a bill to amend Section 529 
of the Internal Revenue Code (IRC) to improve 
college savings accounts by a 26-0 vote.  There 
were a number of amendments offered during 
the markup; however, none were agreed to as 
the Committee Republicans rejected the 
amendments.   
 
The legislation makes minor changes to 529 
plans, such as expanding the definition of 
“qualified expense” to include computers.  The 
bill also eliminates tax penalties if a student 
withdraws funds from their account and re-
deposits it within a certain timeframe; and 
eliminates aggregation rules.  The Joint 
Committee on Taxation estimated the changes 
would cost $2 million in 2016 and $51 million 
over the next decade. 
 
The House passed an identical version of the 
bill in February by a 401-20 vote. 
 
Ways & Means Chairman States a Limited 

Upcoming Dates 
May 31, 2015: Highway Trust Fund 
patch and MAP-21 extension expires 
June 1, 2015: PATRIOT Act Section 215 
authority expires 
June 30, 2015: Export-Import Bank 
reauthorization expires 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
September-October 2015: CBO 
projects that the Department of the 
Treasury will have exhausted its 
extraordinary measures 
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Tax Overhaul Is Goal by the End of 
Summer 
 
Key Points 

 Chairman Paul Ryan (R-WI) indicated the 
Committee will include extenders as it moves 
forward with limited tax reform. 

 
House Ways and Means Committee Chairman 
Paul Ryan (R-WI) said the Committee will 
move forward by the end of the summer with a 
limited tax overhaul focused on businesses 
including passthrough businesses, and that 
would make permanent a number of temporary 
tax breaks.  He told reporters the overhaul may 
also include a change to a territorial tax system 
that could help fund infrastructure (i.e., deemed 
repatriation as part of reform), although the 
provisions have not yet been scored by the 
Joint Committee on Taxation.  Bills that have 
already been approved by the Committee, such 
as the permanent research and development 
credit and the state and local deduction bills, 
are likely to be included. Ryan  added that there 
will be a contingency plan in the event that the 
Committee is unable to reach an agreement.   
 
Ryan predicted comprehensive tax reform will 
not occur until 2017, however stated “a down 
payment on that project in 2015 is very 
possible.”  
 
Along those lines, House Republican 
Leadership announced plans for the full House 
to consider H.R. 880, permanent R&D 
legislation, the week of May 18 
 
Ryan Says Neither Mandatory/Deemed 
Repatriation nor Raising the Gas Tax Will 
Be Pay-Fors in Short-Term 
Reauthorization of the Highway Trust 
Fund  
 
Key Points: 

 The House Ways and Means Committee 
Chairman said (mandatory/deemed) 
repatriation will not be a funding mechanism 
for the short- term reauthorization of the 
Highway Trust Fund needed by May 31, but 
did not offer any other possible pay-fors to fund 
the program. 

 JCT scores recent voluntary Boxer-Paul 
Repatriation proposal as losing $117.9B over 
ten years – demonstrating voluntary 
repatriation cannot be used to fund 
infrastructure. 
 

House Ways and Means Committee Chairman 
Paul Ryan (R-WI) told reporters that the 
approximately $10 billion needed for a short-
term reauthorization of the Highway Trust 
Fund (HTF) is still being worked out, however 
said that it will not come from repatriation.  He 
stated “repatriation does not work, and we will 
not do a holiday” outside of tax reform; and 
“we are not going to raise gas taxes.”  If 
Congress does not reach a tax reform 
agreement, Ryan said lawmakers would move 
to “Plan B,” a revenue package for the HTF 
covering about two years. Ryan said the 
preferred approach, which includes corporate 
tax reform, would involve a six-year plan for 
funding the trust fund.  The HTF is set to 
expire on May 31. 
 
As noted above, it is possible that as part of 
broader tax reform, including international tax 
reform, Ryan would support using some 
revenues from mandatory deemed repatriation 
to help pay for infrastructure.  It is important 
to separate the policy context under which 
repatriation could be considered, as well as 
separate a voluntary repatriation which loses 
revenue from a mandatory repatriation 
including deeming that earnings are repatriated 
as part of a transition to a new territorial tax 
regime.  Here is a quick primer:  

http://www.williamsandjensen.com/
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a) voluntary repatriation such as the 
proposal put forward by Senators 
Barbara Boxer (D-CA) and Rand Paul 
(R-KY), loses revenue (latest estimate 
for a 6.5% rate is $117.9 billion/10 
years), and thus cannot be used to 
offset any costs under Congressional 
scoring methodology; 

b) mandatory/deemed repatriation does 
raise revenues as shown in the then-
Chairman Dave Camp (R-MI) tax 
reform draft, but tax writers have 
broadly resisted any efforts to enact 
such changes outside the bounds of 
broader international tax reform; and 

c) one of the possible uses for the funds 
generated by mandatory/deemed 
repatriation in the context of broader 
international reform is to help fund 
infrastructure, like the need for a long 
term HTF extension that could occur 
late in 2015.  Several key policy makers 
have suggested that formulation might 
be achievable later this year, though it is 
difficult to foresee if the White House 
does not agree to the same general 
parameters. 

 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this report.     
 
FINANCIAL SERVICES 
 
House and Senate Hold Hearings on 
Insurance Regulation 
 
Key Points: 

 The House and Senate held hearings on 
insurance regulation which focused on the 
Federal Reserve’s implementation of the 
Collins Amendment, the Financial Stability 
Oversight Council’s (FSOC) systemically 
important financial institution (SIFI) 

designation process, and the development of 
international capital standards for insurance 
by the International Association of Insurance 
Supervisors (IAIS). 

 Representative Sean Duffy (R-WI) introduced 
legislation aimed at improving transparency of 
international insurance standard negotiations. 

 Senators Dean Heller (R-NV) and Jon 
Tester (D-MT) introduced a bill that would 
require the Federal Reserve and Treasury to 
provide an annual report on their involvement 
with international bodies. 

 
This week the House and Senate held several 
hearings on the regulation of the insurance 
industry. These hearings focused largely on the 
Federal Reserve’s implementation of the 
Collins Amendment fix, the Financial Stability 
Oversight Council’s (FSOC) systemically 
important financial institution (SIFI) 
designation process, and the development of 
international capital standards for insurance by 
the International Association of Insurance 
Supervisors (IAIS). 
 
FSOC independent insurance expert Roy 
Woodall explained he was in the dissenting 
minority with respect to the designation of two 
insurance companies, Prudential and MetLife. 
Woodall expressed concern that international 
regulatory organizations may be attempting to 
exert “inappropriate” influence on the 
development of U.S. regulatory policy. He 
noted the “state insurance regulators are not 
represented at the FSB [Financial Stability 
Board], nor are they party to any consensus 
agreements at the FSB.” He suggested “U.S. 
interests may be underrepresented at the FSB, 
not only regarding the insurance industry, but 
also as a function of the absence of other U.S. 
financial regulatory agencies.” Federal 
Insurance Office (FIO) Director Michael 
McRaith stated that the “U.S. participants of 
the IAIS are already leading developments in 

http://www.williamsandjensen.com/
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international standard-setting” and that without 
this participation, such standard setting 
activities “would continue without reflecting 
the unique features of the U.S. market and 
regulatory structure.”   
 
At the Senate Banking Committee hearing on 
April 28, Chairman Richard Shelby (R-AL) in a 
statement stressed that FSOC should not 
merely be a “rubber stamp” for the decisions 
made by an unaccountable international body 
like the FSB. He said U.S. regulators should 
acknowledge that the U.S. insurance industry is 
structured and operates differently than its 
European counterparts. Ranking Member 
Sherrod Brown (D-OH) in a statement 
emphasized that the U.S. regulators must work 
together on international insurance issues in 
order for U.S. insurance companies to succeed. 
He also expressed concerns about how 
regulators are “addressing risks in the insurance 
markets, including captive reinsurance, private 
equity ownership, and reaching for yield.” 
He suggested that while he believes traditional 
insurance is distinct business from banking, 
and should be treated as such, it is important to 
remember that institutions often combine 
regulated activities and so-called “shadow 
banking” activities.  
 
Senator Dean Heller (R-NV) noted he 
introduced legislation with Senator Tester 
(“International Insurance Capital Standards 
Accountability Act”) that would require the 
Federal Reserve and Treasury to provide an 
annual report on their involvement with 
international bodies. The bill would also 
establish an insurance policy advisory 
committee at the Federal Reserve Board. 
 
At the April 29, House Financial Services 
Committee’s Subcommittee on Housing and 
Insurance hearing, Chairman Blaine 
Luetkemeyer (R-MO) emphasized the need to 

preserve the state-based insurance regulatory 
system and the need for the federal regulators 
to coordinate carefully with the states in 
crafting domestic capital requirements. He also 
noted the insurance industry concerns with the 
ongoing negotiations on international capital 
standards. Ranking Member Emanuel Cleaver 
(D-MO) said the G-20 has pushed to 
strengthen the international regulatory regime, 
and he stressed the need to ensure that there is 
a “minimum of regulatory burden on the 
insurance industry.” Representative Sean Duffy 
(R-WI) noted that he would introduce 
legislation to improve the transparency of 
negotiations regarding international insurance 
standards. He stated that this legislation would 
require the regulators to inform Congress when 
they begin such negotiations. He said the bill 
would also establish a notice and comment 
period on these standards. He stated that the 
bill would create objectives related to 
preserving state-based insurance regulation and 
protecting policyholders.  
 
On April 30, the Senate Banking Committee’s 
Subcommittee on Securities, Insurance, and 
Investment held a hearing entitled “Examining 
Insurance Capital Rules and FSOC Process.” 
Chairman Mike Crapo (R-ID) urged the 
Federal Reserve to craft tailored capital 
requirements for insurance SIFIs through an 
open rulemaking process. He expressed 
support for creating an “off-ramp” to allow 
potential SIFIs to de-risk. Ranking Member 
Mark Warner (D-VA) said that there should be 
a process through which institutions can be 
undesignated as SIFIs. He stressed the need for 
the Federal Reserve to account for the 
differences in business models in crafting 
capital standards for insurers. Senator Elizabeth 
Warren (D-MA) said Congress is considering 
giving the President Trade Promotion 
Authority through 2021, which would apply to 
the Trans-Pacific Partnership (TPP) and 

http://www.williamsandjensen.com/
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Transatlantic Trade and Investment 
Partnership (TTIP). She expressed concern that 
if regulatory changes are included in a 
European trade agreement it would limit the 
ability of U.S. regulators to tailor their rules to 
the U.S. market. 
 
SEC Votes to Repropose Title VII Rule and 
a Proposal on Pay Versus Performance 
 
Key Point: 

 The SEC votes to propose amendments and 
repropose a rule governing application of 
certain cross-border requirements to security-
based swap transactions and to propose a rule 
on pay versus performance.  

 
At a April 29, open meeting, the Securities and 
Exchange Commission (SEC) voted 
unanimously to propose amendments and re-
propose a rule governing application of certain 
cross-border security-based swap transactions 
connected with a non-U.S. person’s activity in 
the United States. The Commission also voted 
3 to 2 to propose a rule related to pay versus 
performance.  
 
The cross border proposal requires “a non-U.S. 
company that uses U.S. personnel to arrange, 
negotiate or execute a security-based swap 
transaction to include that transaction in 
determining whether it is required to register as 
a security-based swap dealer.” Chair Mary Jo 
White in a statement explained the 
recommendation “would apply certain Title 
VII requirements to transactions that a non-
U.S. person – in connection with its dealing 
activity- arranges, negotiates, or executes using 
personnel located in a U.S. branch or office.” 
She stated these proposed rules “would help 
ensure that both U.S. and non-U.S. dealers are 
subject to U.S. registration, reporting, public 
dissemination and business conduct 
requirements when they engage in security-

based swap activity in the United States, 
resulting in increased transparency and 
enhanced stability and oversight. 
The “pay versus performance” proposal would 
“require companies to disclose the relationship 
between compensation actually paid to 
executives and the financial performance of the 
company.” The proposed rules would 
implement Section 953(a) of the Dodd-Frank 
Act. Companies would also be required to tag 
the disclosure in an interactive data format 
using XBRL and the requirement would be 
phased-in for smaller reporting companies. 
Chair White in a statement suggested this 
mandate would give shareholders a new metric 
for assessing a company’s executive 
compensation relative to its financial 
performance.  She suggested having a 
description of how the executive compensation 
actually paid relates to the financial 
performance of the company can assist 
shareholders in assessing a company’s executive 
compensation practices and 
policies. Commissioners Daniel Gallagher and 
Michael Piwowar dissented in the vote 
suggesting the SEC should be spending time on 
more important matters.  Gallagher stated the 
SEC’s chosen metric exacerbates the 
overemphasis on the short term. Piwowar 
suggested the SEC continues to spend time on 
rulemakings that have no relation to the causes 
of the financial crisis. He suggested the one size 
fits all approach to disclosure of executive 
compensation now proposed, one year TSR, 
will result in an excessive focus on quarterly 
numbers and exacerbate short-term thinking. 
 
House Panel Holds Hearing on FINRA 
Oversight 
 
Key Points: 

 House Capital Markets Subcommittee 
Chairman Scott Garrett (R-NJ) stated that 
FINRA appears to be a “deputy SEC” and 

http://www.williamsandjensen.com/
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he also expressed concerns about the FINRA 
CARDS proposal. 

 FINRA Chairman and CEO Richard 
Ketchum announced in written testimony that 
FINRA will not be moving forward with 
implementation of CARDS as proposed or 
with an amended version “until we conclude 
that concerns raised… have been addressed.” 

 
On May 1, the House Financial Services 
Committee’s Subcommittee on Capital Markets 
and Government Sponsored Enterprises held a 
hearing entitled “Oversight of the Financial 
Industry Regulatory Authority.” In his written 
testimony, Financial Industry Regulatory 
Authority (FINRA) Chairman and CEO 
Richard Ketchum announced that FINRA 
would not move forward with the 
Comprehensive Automated Risk Data System 
(CARDS) as proposed, due to concerns about 
data security. Ketchum stated that while 
FINRA is not proposing to collect personally 
identifiable data, commenters have raised 
concerns that bad actors could access 
information that could be reengineered to 
identify individuals. He added “we will not 
move ahead with the present form of the 
proposal and will not move forward with an 
amended version until we conclude that the 
concerns raised in the comments have been 
addressed.” Ketchum also stated that FINRA 
would review “the feasibility of… enhancing 
our early warning capabilities regarding fraud 
and investor abuse using existing data sources 
and the data that will become available when 
the Consolidated Audit Trail is implemented.” 
 
Subcommittee Chairman Scott Garrett (R-NJ) 
stated that while FINRA is a self-regulatory 
organization (SRO), it appears to be “more of a 
quasi-government regulator” or a “deputy 
SEC.” He said FINRA has encouraged the 
SEC to move forward with a uniform fiduciary 
standard. He noted that in a previous hearing 

SEC Chair Mary Jo White was unable to cite 
any studies indicating that such a standard 
would benefit middle income investors. Garrett 
added that FINRA’s CARDS proposal is “a 
solution in search of a problem,” describing it 
as costly, burdensome and intrusive, which he 
suggested would result in pushing smaller 
participants out of the market. Representative 
Robert Hurt (R-VA) expressed concern that 
CARDS will be overly costly and burdensome 
for smaller market participants, and that 
FINRA should work to streamline its 
duplicative systems.  
 
Ranking Member Carolyn Maloney (D-NY) 
stressed the need to ensure that brokers 
disclose all pertinent information to investors. 
She emphasized that appropriate standards 
must be in place to ensure brokers do not use 
their informational advantage to mislead 
investors. Representative Stephen Lynch (D-
MA) questioned whether the fragmentation of 
the securities market has negatively impacted 
market surveillance and whether FINRA has 
the ability to engage in surveillance across asset 
classes.  
 
Upcoming Hearings and Events 
 
May 7  
Federal Advisory Committee on Insurance: 
The Federal Advisory Committee on Insurance 
is expected to hold its next meeting.  
 
CFPB Academic Research Council: The 
Consumer Financial Protection Bureau’s 
(CFPB) Academic Research Council will hold a 
meeting to discuss “trends in consumer finance 
research, the activities of consumer financial 
protection agencies in other countries, and 
recent publications produced by CFPB’s Office 
of Research.” CFPB Director Richard Cordray 
will speak at the event.  
 

http://www.williamsandjensen.com/
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May 13 
SEC Equity Market Structure Advisory 
Committee Meeting: The Securities and 
Exchange Commission’s Equity Market 
Structure Advisory Committee will hold a 
meeting, which will focus on Rule 611 of SEC 
Regulation NMS (“Order Protection Rule” or 
“Trade-through Rule”). The meeting will 
include: remarks from SEC Chair Mary Jo 
White, Commissioners, and the Director of the 
Division of Trading and Markets; consideration 
of proposed bylaws; presentations on Rule 611; 
and discussion of next steps.   

May 14 
Regulatory Relief: The Senate Banking 
Committee is scheduled to hold a markup of 
legislation on “regulatory relief and other 
matters.” 
 
CFTC Global Market Advisory Committee 
Meeting: The Commodity Futures Trading 
Commission’s (CFTC) Global Market Advisory 
Committee (GMAC) will hold a meeting, which 
will focus on issues related to assessing 
clearinghouse safeguards and the CFTC’s 
proposal on the cross-border application of its 
margin requirements for uncleared swaps. 
 
Student Debt: The Consumer Financial 
Protection Bureau (CFPB) will hold a field 
hearing to discuss student debt. CFPB Director 
Richard Cordray is expected to speak at the 
event. 
 
June 2 
Export-Import Bank: The Senate Banking 
Committee will hold a hearing regarding the 
Export-Import Bank. 
 
June 4 
Export-Import Bank: The Senate Banking 
Committee will hold a hearing regarding the 
Export-Import Bank. 

 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Department of Transportation Finalizes 
Crude Oil Tank Car Rule 
 
Key Points: 

 The Department of Transportation released 
the final rule establishing safety requirements 
for tank cars that transport crude oil, ethanol, 
and other flammable materials.  

 The rule includes a timetable for phasing out 
or retrofitting existing tank cars, as well as a 
new requirement for brakes, and other safety 
mandates.   

 
This morning the Department of 
Transportation issued the final rule on 
“Enhanced Tank Car Standards and 
Operational Controls for High-Hazard 
Flammable Trains”. The rule includes 
requirements to phase-out and retrofit existing 
tank cars used to transport crude oil and 
ethanol, as well as other mandated safety 
enhancements.   
 
During a press conference, Secretary of 
Transportation Anthony Foxx emphasized that 
“the rule we’re announcing today is a 
comprehensive rule.” He explained that, in 
addition to the requirements for new tank cars 
that transport crude oil and other flammable 
materials, the rule would mandate the use of 
electronically controlled pneumatic (ECP) 
brakes, which he characterized as a “proven 
technology.” He explained that the rule would 
require the phase-out of existing tank cars, with 
priority given to the older DOT-111 tank cars. 
Foxx also said that the rule would “require 

http://www.williamsandjensen.com/
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railroads to determine the safest routes” for 
transporting crude oil.  
 
In response to one of the press questions, Foxx 
explained that the retrofit schedule under the 
rule would address tank cars used to transport 
crude oil at a faster pace than tank cars used to 
transport ethanol. He remarked that “ethanol is 
on a slower schedule” and the rule is intended 
to be “aggressive with the least safe situation 
first.”  
 
The Department’s summary of the rule outlines 
the new tank car requirements: 

 “New tank cars constructed after 
October 1, 2015 are required to meet 
enhanced DOT Specification 117 
design or performance criteria for use 
in an [High Hazard Flammable Train] 
HHFT.”  

 “Existing tank cars must be retrofitted 
in accordance with the DOT-prescribed 
retrofit design or performance standard 
for use in an HHFT.”  

 “Retrofits must be completed based on 
a prescriptive retrofit schedule.  The 
retrofit timeline focuses on two risk 
factors, the packing group and differing 
types of DOT-111 and CPC-1232 tank 
car.” 

 “A retrofit reporting requirement is 
triggered if consignees owning or 
leasing tank cars covered under this 
rulemaking do not meet the initial 
retrofit milestone.” 

 
The rule defines an HHFTs as ““a continuous 
block of 20 or more tank cars loaded with a 
flammable liquid or 35 or more tank cars 
loaded with a flammable liquid dispersed 
through a train.”  
 
 

Tank Car Phase-Out/Retrofit 
Schedule under the Final Rule 

Tank Car 
Type/Service 

U.S. Retrofit 
Deadline 

Non Jacketed DOT-
111 tank cars in PG I 
service 

(1/1/2017)* 
1/1/2018 

Jacketed DOT-111 
tank cars in PG I 
service 

3/1/2018 

Non Jacketed CPC-
1232 tank cars in PG I 
service 

4/1/2020 

Non Jacketed DOT-
111 tank cars in PG II 
service 

5/1/2023 

Jacketed DOT-111 
tank cars in PG II 
service 

5/1/2023 

Non Jacketed CPC-
1232 tank cars in PG 
II service 

5/1/2023 

Jacketed CPC-1232 
tank cars in PG I and 
PG II service and all 
remaining tank cars 
carrying PG III 
materials in a HHFT  

5/1/2025 

Source: U.S. Department of 
Transportation.   

*“The January 1, 2017 date would trigger a 
reporting requirement, and shippers would 
have to report to DOT the number of tank 
cars that they own or lease that have been 
retrofitted, and the number that have not yet 
been retrofitted.”  

HHFT: High Hazard Flammable Trains 
PG I: “Packing Group I” materials are 
classified as the most hazardous.   
PG II: “Packing Group II” materials are 
classified as less hazardous than PG I.   
PG III: “Packing Group III” materials 
are classified as the least hazardous.   

http://www.williamsandjensen.com/
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Congressional Reaction: 
 
In a joint statement, House Transportation and 
Infrastructure Committee Chairman Bill 
Shuster (R-PA) and Senate Commerce, Science, 
and Transportation Committee Chairman John 
Thune (R-SD) expressed cautious support for 
the rule. They suggested that the rule sets forth 
“a sensible approach to address shortcomings 
in older car designs and will lead to substantial 
safety benefits.” However, Thune and Shuster 
also said, “We have some concerns regarding 
the new rules and how certain requirements 
could create unintended consequences 
throughout the rail network.”     
 
Ahead of the release of the final rule, Senate 
Finance Committee Ranking Member Ron 
Wyden (D-OR), along with Senator Charles 
Schumer (D-NY), and other Democrats, 
introduced legislation (S. 1175) that would 
impose a $175 per car-per shipment fee on 
DOT-111 tank cars that are used to transport 
flammable materials, including crude oil and 
ethanol. As described in a press release issued 
by Schumer, the bill would also: “require the 
implementation of outstanding NTSB 
recommendations that require railroad 
companies establish education programs for 
communities along hazardous materials routes; 
improve information made available to 
emergency workers responding to railroad 
accidents involving hazardous materials; and 
strengthen track inspection standards.”   
 
Industry Reaction: 
 
The American Association of Railroads (AAR) 
issued a statement criticizing the braking 
requirements of the final rule. AAR President 
and CEO Ed Hamburger declared: “First and 
foremost, the DOT has no substantial evidence 

to support a safety justification for mandating 
ECP brakes, which will not prevent accidents”. 
 
The American Petroleum Institute also released 
a statement from President and CEO Jack 
Gerard on the final rule, expressing concern 
regarding the braking requirement. The 
statement cautioned that “inclusion of a 
requirement for electronically controlled 
pneumatic (ECP) brakes will add to the 
artificial constraints created by a timeline for 
retrofitting the existing tank car fleet that does 
not fully account for limited shop capacity 
available to complete the work.” Gerard 
warned that the “railcar manufacturing 
industry’s own calculations show it does not 
have the shop capacity to meet the retrofit 
timeline announced today, which will lead to 
shortages that impact consumers and the 
broader economy.” 
 
Committee Hears from Secretary Moniz on 
Quadrennial Energy Review 
 
Key Points: 

 Secretary of Energy Ernest Moniz testified 
before the Senate Energy and Natural 
Resources Committee on the Administration’s 
Quadrennial Energy Review (QER).  

 The Administration released the first-ever 
QER report last week, which focuses on energy 
infrastructure issues.   

 
On April 28, the Senate Energy and Natural 
Resources Committee held a hearing on the 
Administration’s Quadrennial Energy Review 
(QER). Senators asked Secretary of Energy 
Ernest Moniz about the findings of the QER 
and a variety of energy infrastructure issues. 
Chairman Lisa Murkowski (R-AK) indicated 
the QER report could be used as a point of 
reference and data source for bipartisan energy 
legislation. 
 

http://www.williamsandjensen.com/
http://transportation.house.gov/news/documentsingle.aspx?DocumentID=398871
http://www.schumer.senate.gov/newsroom/press-releases/schumer-introduces-legislation-to-incentivize-rail-companies-to-phase-out-dangerous-crude-oil-carrying-tanker-cars-sooner-rather-than-later_bill-would-place-a-fee-on-old-and-dangerous-rail-cars-carrying-volatile-crude-and-give-financial-incentive-to-those-who-phase-out-within-3-years
https://www.aar.org/newsandevents/Press-Releases/Pages/New-US-Rules-Governing-Flammable-Liquids-Moved-by-Rail-Enact-Misguided-Braking-Requirement-That-Threatens-Rail-Capacity.aspx
http://www.api.org/news-and-media/news/newsitems/2015/may-2015/api-welcomes-release-of-us-canadian-rail-rules
http://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings?ID=62e6934b-3587-4fee-b280-b7bf0bd09554
http://www.energy.gov/epsa/downloads/quadrennial-energy-review-full-report


Williams & Jensen – Washington Update May 1, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 11 of 28 

In her opening statement, Murkowski said the 
nation’s energy infrastructure is facing 
significant challenges, noting the Committee 
has held hearings to discuss energy 
infrastructure, as well as expanded oil 
development. She said the QER makes a 
number of recommendations to alleviate 
stresses on U.S. energy infrastructure. Hover, 
she remarked that the QER report calls for too 
much federal spending to pay for these 
improvements. Murkowski argued that 
regulatory certainty would allow for 
infrastructure investments to be made more 
quickly.  She voiced specific concern about the 
Trans-Alaska Pipeline System in light of its 
declining throughput. She argued that any 
modernization of energy policy should lift the 
crude oil export ban. She commended the 
QER’s discussion of the United States’ role as 
an Arctic nation. Murkowski emphasized that 
infrastructure would be a focus of upcoming 
energy legislation, using the QER as an 
important reference point. 
 
Ranking Member Maria Cantwell (D-WA), in 
her opening statement, stressed the importance 
of efficient and reliable sources of energy for 
the economy, highlighting the need to 
understand the trends affecting infrastructure 
and the delivery of energy commodities. 
Cantwell emphasized the surge in the amount 
of crude oil transported by rail in the United 
States, noting the years 2009-2014 saw an 
increase of 4,400 percent in the volume of oil 
shipment by rail. Cantwell also emphasized the 
risk posed by what she characterized as aging 
infrastructure systems.  
 
Moniz explained in his testimony that the QER 
Task Force included 22 agencies, with the 
Department of Energy taking the lead. He 
touted the transparent, collaborative process, 
including 14 public hearings, which went into 
crafting the QER. Moniz highlighted several of 

the report’s recommendations, including the 
recommendation to establish a competitive 
program of targeted funding to enhance 
pipeline maintenance and accelerate 
replacement. Moniz also spoke about the 
recommendation to establish a grant program 
to promote innovative solutions from the states 
to enhance energy infrastructure reliability, 
noting this would require $3-$5 billion in 
funding over a decade. He recommended 
mitigating the risks associated with the loss of 
large transformers. Moniz also discussed the 
report’s recommendation to optimize the 
Strategic Petroleum Reserve (SPR), urging 
Congress to revisit the statutory requirements 
for releasing crude oil from the SPR to reflect 
modern oil markets. Moniz noted the QER’s 
emphasis on collaboration with Canada and 
Mexico in terms of collecting energy data.   
 

 
 

Upcoming Dates: Energy and 
Environment 

 

Spring: EPA is expected to release its 
study on the impact of hydraulic fracturing 
on drinking water.   
June 1, 2014: EPA must issue the 
proposed 2015 Renewable Fuel Standard 
(RFS) under a consent decree. 
June 5, 2015: End of the comment period 
for the BLM’s oil and gas royalty 
ANPRM. 
June 16, 2015: End of the comment 
period on the Interior Department’s 
NPRM on offshore drilling/blowout 
preventers. 
Summer: EPA plans to issue the final 
rules limiting GHG emissions from new 
and existing power plants.  
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Upcoming Hearings and Events 
 
May 5 
Wildfire Management: The Senate Energy 
and Natural Resources Committee will hold a 
hearing on “the Federal government’s role in 
wildfire management, the impact of fires on 
communities, and potential improvements to 
be made in fire operations.” 
 
May 12 
Mineral Security Act: The Senate Energy and 
Natural Resources Committee will hold a 
hearing on the “American Mineral Security Act 
of 2015” (S. 833).   
 
June 15-16 
EIA Energy Conference: The Energy 
Information Administration (EIA) will hold its 
annual Energy Conference.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Lucas Rogers and Marc Pitarresi 
contributed to this report. Updates on energy and 
environment issues are available during the week on 
twitter. 
 
DEFENSE 
 
HASC Reports Out FY 2016 NDAA   
Key Points: 

 The House may soon consider the FY 2016 
NDAA, which contains changes to military 
compensation and provides a base budget of 
over $495 billion for the DOD and $89 
billion for OCO accounts 

 
On April 29, the House Armed Services 
Committee held a markup to consider the 
“National Defense Authorization Act for Fiscal 
Year 2016” (H.R. 1735) and reported out the 
package by a 60-2 vote. The Committee has 
posted the amendments and roll call votes here. 

The House could take up and consider H.R. 
1735 the week of May 11, and, according to 
some sources, the Senate Armed Services 
Committee could begin marking up its FY 2016 
NDAA the same week.  
 
On April 27, Chairman Mac Thornberry (R-
TX) released his mark and a summary, in which 
he asserted that “[t]he proposal authorizes $515 
billion in spending for national defense and an 
additional $89.2 billion for Overseas 
Contingency Operations (OCO) for a total of 
$604.2 billion.” Thornberry stated that “[t]his is 
equivalent to the President’s total request for 
$611.9 billion in defense discretionary 
spending…[and] [a]s part of the OCO account, 
the proposal funds $38.3 billion in operation 
and maintenance activities in support of base 
budget requirements for national defense.” He 
stated that “[e]xamples of base requirements 
funded by OCO include Airlift Operations, 
Combat Support Forces, Combat 
Communications, Training Support, 
Combatant Commanders Core Operations, 
Army Prepositioned Stocks, and Equipment 
Maintenance.” 
 
Thornberry stated that the acquisitions reform 
language in H.R. 1735 “builds on robust 
oversight and consultation with all stakeholders 
to implement urgently needed acquisition 
reforms…[and] [r]eflects an initial step in a 
long-term effort to inject greater flexibility and 
accountability into the acquisition system.” He 
noted that “[t]hese reforms were previewed 
earlier this year as H.R. 1597, the Agile 
Acquisition to Retain Technological Edge Act, 
sponsored by Thornberry and Ranking 
Member Adam Smith (D-WA).” Thornberry 
stated that “[t]his proposal:  

 Reforms the acquisition strategy and 
streamlines the process, advancing 
critical decisions to the initial stages of 
the acquisition process, reducing the 
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number of legal certifications while 
maintaining needed accountability, and 
empowering project managers and 
other DOD decision makers to make 
judgments in the best interests of 
troops and the taxpayer. Reforms to 
DOD’s acquisition strategy 
development include the consolidation 
of at least six separate reporting 
requirements into a single, living 
document. 

 Empowers the workforce by removing 
obstacles that make it difficult for top 
military talent to serve in acquisition 
roles; makes the Defense Acquisition 
Workforce Development Fund 
permanent; requires training on the 
commercial market, including on 
commercial market research; and 
expands ethics training for the 
acquisition workforce 

 Simplifies the chain of command for 
acquisition decisions, reforming a 
process currently mired in layers of 
bureaucracy. 

 
Thornberry stated that “[t]o compete 
effectively, the Department of Defense must 
offer benefits on par with or better than the 
private marketplace” and expressed his 
gratitude “to the Military Compensation and 
Retirement Modernization Commission for its 
work in recommending needed reforms.” He 
stated that he “welcomes moves to provide 
additional options to individuals who serve the 
[n]ation for a period of less than 20 years, while 
delaying implementation until 2017 to allow 
DOD and relevant stakeholders time to weigh 
in.” He added that “[f]or the first time, this 
plan would allow the 83 percent of 
servicemembers not eligible for military 
retirement to participate in a retirement plan 
within the confines of the system.” Thornberry 
said that “[t]his system will allow new service 

members to contribute to a portable Thrift 
Savings Plan (TSP) with matching 
contributions from DOD…[and] [t]he reform 
also preserves a structure that encourages 
service beyond 12 or 20 years.” Thornberry 
stated that “[t]hose currently serving have the 
option of remaining grandfathered into the old 
system or choosing the new TSP option.” 
 
Thornberry stated that his mark “fully funds 
the Operation and Maintenance accounts for 
an 11th carrier and 10th air wing, aircraft 
carrier maintenance reset, ship operations, and 
collective training exercises resulting in 19 
Combat Training Center rotations for Brigade 
Combat Teams.” He said that his mark “also 
fully funds Initial Entry Rotary Wing training, 
and restores funding to meet 100 percent of 
the flying hour program requirement…[and] 
authorizes additional Marine Corps resources 
to meet unfunded aviation readiness 
requirements and ensure adequate numbers of 
mission-capable aircraft, as well as additional 
Air Force training resources for highdemand 
areas such as unmanned systems pilots and 
joint terminal controllers.” 
 
Thornberry asserted that his mark “restores 
funding for the A-10…[and] identifies specific 
funding to restore personnel, and preserve, 
modify, and upgrade the A-10 fleet. With 
funding secured, the Chairman would welcome 
efforts at markup to prohibit the retirement of 
the A-10 fleet.” He stated that “[a]s the 
demand increases, it is vital that Congress 
address the shortfall in strike aircraft for the 
Navy and Marine Corps—including the 
replacement of Harrier aircraft lost in 
Afghanistan…[and] [t]o that end the 
Chairman’s proposal authorizes 12 additional 
F-18s for the Navy and six additional F-35Bs 
for the Marine Corps…[and] supports the 
budget request for 57 total F-35 aircraft, but 
recommends targeted adjustments based on 
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contract savings and program oversight 
concerns.” 
 
Thornberry stated that “[t]he cruiser fleet is a 
vital part of America’s naval power” and the 
mark “reduc[es] the layup time for refit, in 
order to maximize the number of cruisers in 
the fleet.” He added that “[a] reliable nuclear 
triad is vital to America’s deterrent capacity and 
the Ohio Class replacement program is a key 
part of the triad…[h]owever, this important 
program threatens to crowd out all other Navy 
ship building resources.” Thornberry stated 
that the mark “expands the National Sea-Based 
Deterrence Fund by allocating $1.39 billion to 
the Fund to appropriately resource SSBN-(X).” 
 
Thornberry stated that “[t]he new bomber 
program is a key element in DOD’s planned 
investment in longrange strike…[and] [t]he 
proposal authorizes the full amount for the 
program that the Air Force can execute in 
FY16, given contract award delays.” He added 
that the package “instructs the Government 
Accountability Office (GAO) to complete an 
assessment of technology challenges and cost 
implications associated with the Long Range 
Strike Bomber (LRSB.)” Thornberry said that 
“[t]he proposal expresses strong support for 
KC-46A Tanker as a critical enabler of power 
projection…[and] funds the program at the 
level the Air Force can execute in FY16.” 
 
Thornberry stated that the mark “accelerates 
development of a next-generation missile 
defense interceptor; modifies the Aegis Ashore 
Sites in Romania and Poland to provide them 
with Anti-Air Warfare capability, for self-
defense; and, planning for the relocation of the 
Sea-based X-band radar to add to the missile 
defense of the United States from an Iranian 
intercontinental ballistic missile, including siting 
a new homeport on the East Coast.” He 
asserted that the bill “also authorizes $30 

million for planning and design for an East 
Coast missile defense site to add to the defense 
of the United States.”  
 
White House Sends Its Compensation 
Recommendations To Congress 
 
Key Points: 

 After the House Armed Services Committee 
reported out its FY 2016 NDAA with 
changes to military compensation, the White 
House sends its recommended changes to 
Congress 

 The President agrees with 10 of the Military 
Compensation and Retirement Modernization 
Commission’s 15 recommendations  

 
On April 30, President Barack Obama 
transmitted a message to Congress regarding 
the Military Compensation and Retirement 
Modernization Commission’s final report. He 
stated that “my team has worked with the 
Commission to further analyze the 
recommendations and identify areas of 
agreement.” Obama said that “[a]t this time I 
am prepared to support specific proposals for 
10 of the Commission’s 15 recommendations, 
either as proposed or with modifications that 
have been discussed among the Department of 
Defense (DOD), other agencies, and the 
Commission…[including] the following: 

 Survivor Benefit Plan 

 Financial Education 

 Medical Personnel Readiness 

 Department of Defense and 
Department of Veterans Affairs   
Collaboration 

 Child Care 

 Service Member Education 

 Transition Assistance 

 Nutritional Financial Assistance 

 Dependent Space-Available Travel 

 Report on Military Connected 
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Dependents.” 
 
Obama stated that “[i]n some instances, the 
DOD is already taking actions to implement 
these recommendations, and I will direct the 
Department to develop plans to complete this 
implementation.” He said that “[i]n those areas 
where legislation is required, I expect the 
Secretary of Defense to transmit to the 
Congress on my behalf the relevant legislative 
proposals, which I recommend be enacted 
without delay.” Obama said that “[w]ith respect 
to the remaining recommendations, given their 
complexity and our solemn responsibility to 
ensure that any changes further the objectives 
above, we will continue working with the 
Commission to understand how the following 
proposals would affect the All-Volunteer 
Force: 

 Blended Retirement System 

 Reserve Component Duty Statuses 

 Exceptional Family Member’s Support 

 Commissary and Exchange 
Consolidation 

 
Obama asserted that “I believe there is merit in 
all of these recommendations and that they 
deserve careful consideration and study…[and] 
I will ensure that the Congress is kept apprised 
of this ongoing work.” 
 
On January 25, the Military Compensation and 
Retirement Modernization Commission issued 
its final report with “specific recommendations 
to modernize pay and benefits of the 
Uniformed Services” for the President and 
Congress. A number of the recent Secretaries 
of Defense have pointed to the cost growth of 
compensation programs over the last few 
Administrations as unsustainable. 
 
US and Japan Restructure Security 
Agreements 
 

Key Points: 

 This week, the US and Japan announce the 
most sweeping revisions of their security pact 
since its inception that is seen as addressing 
China’s recent actions 

 The President and Prime Minister frame the 
changes as enabling a more stable western-
Pacific 

 
This week, the U.S. and Japan issued new, 
revised “Guidelines for U.S.-Japan Defense 
Cooperation“ in advance of Japanese Prime 
Minister Shinzo Abe’s state visit to 
Washington, D.C. The revisions represent the 
first substantial changes to the framework 
between the U.S. and Japan in 20 years and are 
being portrayed as the most significant 
revisions in the post-World War II alliance 
between the two nations. Many stakeholders 
see the revisions as being driven mostly by 
China’s territorial claims in the East and South 
China Seas and modernization of its armed 
forces. A spokesperson for Japan’s Foreign 
Ministry stated that “[t]he main achievement of 
issuing the new guidelines is to intensify or 
reinforce deterrence and responsiveness to the 
complex new security environment in East Asia 
and other areas.”  
 
In remarks with Japan’s Prime Minister, 
President Barack Obama said that “[s]ince 
taking office, I’ve worked to rebalance 
American foreign policy to ensure that we’re 
playing a larger and lasting role in the Asia 
Pacific -- a policy grounded in our treaty 
alliances, including our treaty with Japan.” He 
said that Abe “is pursuing a vision of Japan 
where the Japanese economy is reinvigorated 
and where Japan makes greater contributions to 
security and peace in the region and around the 
world.”  
 
Obama stated that he and Abe “first talked 
about transforming our security alliance…[and] 
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[f]or the first time in nearly two decades, we’ve 
updated the guidelines for our defense 
cooperation.” He stated that “[t]ogether, our 
forces will be more flexible and better prepared 
to cooperate on a range of challenges, from 
maritime security to disaster response…[o]ur 
forces will plan, train and operate even more 
closely.” Obama said that “[w]e’ll expand our 
cooperation, including on cyber threats and in 
space…[a]nd Japan will take on greater roles 
and responsibilities in the Asia Pacific and 
around the world.” 
 
Obama explained that “[o]ur new guidelines 
complement our effort to realign U.S. forces 
across the region, including on Okinawa, in 
order to lessen the impact of our bases on local 
communities…[a]nd I reaffirmed our 
commitment to move forward with the 
relocation of Marines from Okinawa to 
Guam.” He stated that “I want to reiterate that 
our treaty commitment to Japan’s security is 
absolute, and that Article 5 covers all territories 
under Japan’s administration, including 
Senkaku Islands.” Obama stated that “[w]e 
share a concern about China’s land reclamation 
and construction activities in the South China 
Sea, and the United States and Japan are united 
in our commitment to freedom of navigation, 
respect for international law, and the peaceful 
resolution of disputes without coercion.” 
 
Secretaries of State John Kerry and Defense 
Ashton Carter issued a joint statement with 
their Japanese counterparts in which they 
asserted that “the United States is actively 
implementing its rebalance to the Asia-Pacific 
region.” They said that “[c]entral to this is the 
ironclad U.S. commitment to the defense of 
Japan, through the full range of U.S. military 
capabilities, including nuclear and 
conventional.” The Secretaries and Ministers 
stated that “Japan highly values U.S. 
engagement in the region…[and they] 

reaffirmed the indispensable role of the U.S.-
Japan Alliance in promoting regional peace, 
security, and prosperity.”  
 
Think Tanks Call For Defense Reform 
 
Key Points: 

 Defense experts recommend another BRAC 
round, possible reductions to civilian and 
contractor workforces, and changes to military 
compensation   

 
This week, 38 think tank experts penned a 
letter detailing their collective proposals for 
further reforms to the Department of 
Defense’s (DOD) funding and operations. 
They asserted that their “responsible initiatives 
should be undertaken by Pentagon and 
Congressional leaders regardless of the level of 
defense spending.” The experts focused their 
recommendations on three areas: base closures, 
the civilian workforce, and compensation for 
uniformed personnel. The letter was sent to the 
Secretary of Defense Ashton and the chairs and 
ranking members of the Senate and House 
Armed Services Committees and the Senate 
and House Appropriations Committee’s 
Defense Subcommittees. The experts are 
associated with some of the following think 
tanks: Center for Strategic and International 
Studies, Center for a New American Security, 
Center for Strategic and Budgetary 
Assessments, Council on Foreign Relations, 
American Enterprise Institute, and the 
Brookings Institution.  
 
The experts stated that “[a]s the US military 
shrinks, it must reduce its inventory of physical 
infrastructure…[and] [s]maller budgets can no 
longer support paying for the operation of 
unnecessary facilities.” They claimed that 
“[e]stimates remain constant that the Pentagon 
retains over 20 percent excess capacity here in 
the US…[but] [m]eanwhile, the military 
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services have arguably drawn down too far in 
overseas basing.” They asserted that 
“[m]embers of Congress in both parties should 
partner with the Pentagon to identify the true 
scale of excess capacity and better match the 
Department’s vast network of facilities to its 
smaller, more forward-engaged force.” 
 
The experts stated that “[t]he size and structure 
of the federal defense civilian workforce is 
another area in need of urgent examination and 
restructuring that policymakers in both 
branches have been reluctant to tackle.” They 
noted that “[f]rom 2001 to 2014, the active 
duty military shrank by nearly 3 percent…[y]et 
over the same timeframe the number of civilian 
defense employees grew by 10 percent to 
756,000.” They stated that “[w]hile these 
professionals support essential missions of the 
Defense Department, their growth since 2001 
has created a workforce that is now out of 
proportion to need…[and] [a]t the same time, 
the Department of Defense has grown a 
civilian contractor workforce of nearly the 
same size, an estimated 700,000.” They claimed 
that “[i]n order to right-size the defense 
workforce, DOD should undertake a 
systematic effort to de-layer headquarters 
organizations across the Department, reducing 
needless bureaucracy and optimizing spans of 
control to enable better performance at lower 
cost.” 
 
The experts stated that “it is time for a 
comprehensive modernization of the military 
compensation system.” They stated that 
“[b]etter maximizing the value of compensation 
to beneficiaries was the philosophy of the 
commission and should remain the driving 
force behind reform…[b]ut cost should also be 
a consideration given that from fiscal year 1998 
to FY 2014, the cost per active duty service 
member grew 76 percent, adjusting for 
inflation.” They asserted that “Congress 

should, at a minimum, commit to bringing the 
commission’s thoughtful recommendations to 
a vote in both chambers this year…[and] 
should also examine and implement the best 
proposals for reforming the DOD health care 
system to deliver better outcomes for service 
members, retirees, and their families at less cost 
to the American taxpayer.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
21st Century Cures Draft Released; House 
Panel Convenes Legislative Hearing 
 
Key Points: 

 Upton and DeGette join other Committee 
leaders in releasing discussion draft 

 Health Subcommittee holds hearing on 
legislative draft 

 
House Energy and Commerce Committee 
Chairman Fred Upton (R-MI) and 
Representative Diana DeGette (D-CO) 
introduced draft legislative text for the 21st 
Century Cures Initiative, a bipartisan project 
they started in 2014. They were joined by 
Ranking Member Frank Pallone (D-NJ), Health 
Subcommittee Chairman Joe Pitts (R-PA), and 
Health Subcommittee Ranking Member Gene 
Green (D-TX) in releasing the draft, reflecting 
some of the key bipartisan support the measure 
has gained. Upton has expressed his intention 
to send a bill to President Obama’s desk by the 
end of 2015.  
 
A one page summary that accompanied the 
release of the draft emphasized provisions of 
the proposal that would enhance the discovery, 
development, and delivery of cures. This 
includes increased funding for the National 
Institutes of Health (NIH), modernization of 
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clinical trials, assist in the development of 
personalized medicines, and enhancing 
development of drugs for individuals facing 
serious or life-threatening illness.  
 
On April 30, the House Energy and Commerce 
Committee’s Health Subcommittee convened a 
hearing on the discussion draft. The legislative 
hearing marked the latest step forward for the 
initiative, following numerous roundtables, 
hearings, and white papers released on the 
topic. The hearing will feature testimony of 
witnesses from the National Institutes of 
Health (NIH) and the U.S. Food and Drug 
Administration (FDA).  
 
Upton said the draft makes meaningful 
investments and will still be fully paid for. He 
asserted that it has become increasingly clear 
regulatory policies have not kept pace with 
innovation. He noted the draft includes the 
patient perspective, increases NIH funding, 
modernizes clinical trials, improves health data, 
and keeps the cycle of cures constantly moving. 
He contended much more work remains to 
finish the bill but stressed this work must be 
done this year. He recognized the “incredible 
progress” of the last year.  
 
DeGette stated that those across the health 
care landscape have contributed to ideas 
incorporated into the draft. She said the draft 
makes important improvements to biomedical 
research and stressed after years of cuts new 
resources are being devoted to NIH. She 
emphasized efforts to improve the patient 
experience and encourage young researchers. 
She agreed with Upton that more work needs 
to be done. She asserted that the FDA will 
need to make many changes and cautioned 
Congress must ensure the agency has the 
resources it needs for those reforms.  
 

Pallone joined a number of other Members of 
the Committee in saying that the draft reflects 
strong collaboration by the Committee. He 
expressed his support for the $10 billion in 
mandatory funding for the NIH over the next 
five years and a $1.5 billion increase in 
discretionary funding over the next three years. 
He called on Congress to ensure that policies 
do no harm and contended “broadly extending 
drug exclusivity will not solve the problems 
21st Century Cures sets out to address.” He 
said proposals relating to interoperability and 
telehealth still need further vetting before the 
proposal is final. 
 
Senate Committee Holds Hearing on 
Medical Innovation 
 

 HELP Committee receives testimony from 
NIH and FDA on medical innovation 

 Committee notices precision medicine hearing 
on May 5 

 
Senate Health, Education, Labor and Pensions 
(HELP) Committee held a hearing entitled 
“Continuing America’s Leadership: The Future 
of Medical Innovation for Patients.” 
Committee Members and witnesses from the 
National Institutes of Health (NIH) and the 
U.S. Food and Drug Administration (FDA) 
discussed issues including the product approval 
process, actions Congress can take to improve 
innovation, and NIH funding. Chairman Lamar 
Alexander (R-TN) noted that this is the third 
hearing convened by the Committee to 
examine the development and delivery or 
drugs, medical devices, and treatments. He 
contended that the disparity between the pace 
of discovery and FDA’s knowledge is inhibiting 
American innovation. He described several 
advances which are now available in other 
countries such as advances in regenerative adult 
stem cell therapy and therapies based on the 
entire genomic sequence. He asserted that 
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Congress must ensure that these exciting 
technologies are reaching patients, NIH is 
equipped to do the research, and the FDA is 
equipped to regulate.  
 
Ranking Member Patty Murray (D-WA) said 
maintaining the central role of the U.S. in the 
life sciences is a top priority. She noted over 
the last half-century the medical system has 
taken great leaps forward. She expressed 
support for the increased focus on ensuring 
diverse participation in clinical trials to better 
understand how products work for every 
patient. She asked what role Congress can play 
in “helping to move the ball forward.” She 
noted the FDA has put Accelerated Approval 
in place to allow treatments to reach those with 
rare diseases. She expressed support for efforts 
to tackle difficult scientific challenges in 
medical device innovation and finding 
solutions to ensure only the most promising 
items are pursued.  
 
FDA Center for Drug Evaluation and Research 
Director Dr. Janet Woodcock expressed 
support for legislative efforts to improve the 
efficiency of drug development such as the 
“PATH Act” (S. 185) which she said could 
help address unmet needs in antimicrobial drug 
development. She cautioned that when the 
FDA receives a large number of unfunded 
mandates, its performance will suffer. She 
suggested any actions to enable innovation do 
not break what is already working. 
 
Meanwhile, the HELP Committee will 
continue its efforts next week, noticing a full 
Committee hearing on May 5 entitled, 
“Continuing America’s Leadership: Realizing 
the Promise of Precision Medicine for 
Patients.”  
 
Upcoming Hearings and Meetings 
 

May 5 
 
Precision Medicine: The Senate Health, 
Education, Labor and Pensions Committee will 
hold a hearing on precision medicine for 
patients. 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  

 
FY 2016 T-HUD Appropriations Bill 
Markup 

 
Key Points: 

 The FY 2016 T-HUD bill reported out of 
subcommittee would cut funding for many 
transportation programs, including TIGER 
grants and Amtrak 

 
In advance of its April 29 markup, the House 
Appropriations Committee’s Transportation, 
Housing and Urban Development 
Subcommittee (T-HUD) released its draft “FY 
2016 T-HUD Appropriations Act,” which 
would provide flat funding for Federal-aid 
Highway Programs and cut funding for Federal 
Transit Administration (FTA), Amtrak, and 
TIGER Grants. Nonetheless, the Committee 
touted a funding increase in the aggregate 
above FY 2015 funding levels. Like other 
appropriations bills, there are some 
controversial policy riders included in the 
package (e.g. language regarding relations with 
Cuba, truck weight, and delaying the Federal 
Motor Carrier Safety Administration’s Hours of 
Service rule.) The bill is the third bill FY 2016 
appropriations package to be marked up by the 
House Appropriations Committee and could 
be soon brought to the House floor. It is likely 
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that the full Committee will mark up the 
package next week.  
 
In its press release, the Appropriations 
Committee asserted that “[i]n total, the bill 
reflects an allocation of $55.3 billion in 
discretionary spending – an increase of $1.5 
billion above fiscal year 2015 and $9.7 billion 
below the President’s budget request.” The 
Committee noted that “given reduced offsets – 
primarily caused by a $1.1 billion decline in 
Federal Housing Administration receipts – the 
bill actually represents an increase of only $25 
million above the current level.” 
 
The FY 2016 package would dramatically 
reduce the funding for National Infrastructure 
Investments (aka TIGER Grants) from the 
enacted level in FY 2015 of $500 million to 
$100 million in the next fiscal year. In FY 2016, 
the FTA would receive $1.92 billion for Capital 
Investment Grant projects (i.e. New Starts, 
Small Starts, and Core Capacity programs) 
whereas these programs received $2.12 billion 
in FY 2015. Regarding Amtrak, the FY 2016 
bill would increase Operating Grants from 
$250 million enacted in FY 2015 to $288 
million but would cut Capital And Debt Service 
Grants from $1.14 billion in the current fiscal 
year to $850 million. 
 
The Committee provided a summary of the 
package, which highlights the following 
elements: 

 Transportation – The bill includes 
$17.2 billion in discretionary 
appropriations for the Department of 
Transportation for fiscal year 2016. 
This is $1 billion below the fiscal year 
2015 enacted level and $6.8 billion 
below the President’s request. Within 
this amount, funding is prioritized on 
programs and projects with national 
need or significance, and that will help 

make the nation’s transportation 
systems more efficient.  

o Highways – The bill provides 
over $40.25 billion from the 
Highway Trust Fund to be 
spent on the Federal-aid 
Highways Program. This is 
equal to the fiscal year 2015 
level. This funding is contingent 
on the enactment of new 
transportation authorization 
legislation, as the current 
authorization expires this year. 

o Air – Included in the legislation 
is $15.9 billion in total 
budgetary resources for the 
Federal Aviation 
Administration (FAA) – $159 
million above the fiscal year 
2015 enacted level and $40 
million above the request. This 
will provide full funding for all 
air traffic control personnel, 
including 14,500 air traffic 
controllers, 7,400 safety 
inspectors, and operational 
support personnel.   

o The bill also funds FAA’s Next 
Generation Air Transportation 
Systems (NextGen) at $931 
million, and funds Contract 
Towers at $154 million. These 
investments will help ease 
future congestion and help 
reduce delays for travelers in 
U.S. airspace. In addition, the 
bill rejects the Administration’s 
proposals for new passenger 
facility and general aviation 
fees. 

o Rail – The Federal Railroad 
Administration is funded at $1.4 
billion, a reduction of $262 
million below the fiscal year 
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2015 enacted level. This 
includes $289 million for 
Amtrak operations – continuing 
service for all current routes – 
and $850 million for capital 
grants. The bill also continues 
reforms to ensure the best use 
of tax dollars, such as requiring 
overtime limits for Amtrak 
employees to reduce 
unnecessary costs, and 
prohibiting federal funding for 
routes where Amtrak offers a 
discount of 50% or more off 
normal, peak fares. No funding 
is provided for High-Speed 
Rail.  

o In addition, rail safety and 
research programs are funded at 
$226 million, equal to the fiscal 
year 2015 enacted level. This 
will fund inspectors and training 
to help ensure the safety of 
passengers and local 
communities. The bill also 
allows $6.5 million in funding 
for a highway rail-grade 
crossing safety initiative. 

o Transit – The bill provides 
$10.7 billion for the Federal 
Transit Administration (FTA) – 
$161 million below the fiscal 
year 2015 enacted level. Transit 
formula grants total $8.6 billion, 
which is consistent with the 
MAP-21 authorization 
legislation, to help local 
communities build, maintain, 
and ensure the safety of their 
mass transit systems. This 
funding is contingent on the 
enactment of new 
transportation authorization 

legislation, as the current 
authorization expires this year.  

o Within this amount, the 
legislation provides a total of 
$1.9 billion for Capital 
Investment Grants (“New 
Starts”), full funding for all 
current “Full Funding Grant 
Agreement” (FFGA) transit 
projects, and an additional $250 
million for projects that will 
enter a FFGA by the end of 
fiscal year 2016. Also included 
is $40 million for core capacity 
projects, and full funding for all 
state and local “Small Starts” 
projects that will begin in fiscal 
year 2016. These programs 
provide competitive grant 
funding for major transit capital 
investments – including rapid 
rail, light rail, bus rapid transit, 
and commuter rail – that are 
planned and operated by local 
communities. 

o Safety – The legislation 
contains funding for the various 
transportation safety programs 
and agencies within the 
Department of Transportation. 
This includes $837 million in 
total budgetary resources for 
the National Highway Traffic 
Safety Administration 
(NHTSA) – an increase of $6.5 
million over the fiscal year 2015 
enacted level – and $572 million 
for the Federal Motor Carrier 
Safety Administration.  Also 
included is $227 million for the 
Pipeline and Hazardous 
Materials Safety Administration, 
an increase of $6.9 million over 
the fiscal year 2015 enacted 

http://www.williamsandjensen.com/


Williams & Jensen – Washington Update May 1, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 22 of 28 

level, to help address safety 
concerns including the 
transport of energy products.  

o Grants – The legislation funds 
National Infrastructure 
Investment grants (also known 
as TIGER grants) at $100 
million, $400 million below the 
fiscal year 2015 enacted level 
and $1.15 billion below the 
request.  

 
On April 29, the House Appropriations 
Committee’s Transportation, Housing and 
Urban Development, and Related Agencies 
Subcommittee held a markup and reported out 
to the full committee by voice vote the “FY 
2016 T-HUD Appropriations Act” without 
amendment.  
 
Chairman Mario Diaz-Balart (R-FL) stated that 
the proposed appropriations bill has been 
scored by the Congressional Budget Office 
(CBO) at the set 302(b) level of $55.27 billion 
in discretionary budget authority, which is $1.5 
billion above enacted FY 2015 levels. He noted 
that, when compared to appropriated funding, 
“it’s really $25 million over 2015.” He said 
there are places within the bill for consensus 
and common ground. He contended that many 
of the financial holes in the bill are due to 
factors beyond the control of the 
Appropriations Committee, and said that 
additional funds went to backfill the CBO 
scoring and inflation factors of the various 
housing programs. He noted that safety 
programs have been made a priority in the bill.  
 
Ranking Member David Price (D-NC) stated 
that the Subcommittee is operating under 
“serious constraints,” and contended that when 
declining Federal Housing Administration 
(FHA) receipts and increased Section 8 renew 
costs are factored into the budget, the funding 

request is actually $1.5 billion less than FY15 
funding levels. He emphasized that the bill 
reflects a lack of investment in housing and 
transportation infrastructure. He emphasized 
that Congress needs a broad budget agreement 
that address the main drivers of national debt, 
tax expenditure and entitlement spending. He 
expressed concern that appropriations and 
“critical domestic investments” bear the entire 
brunt of deficit reduction. He expressed 
support for the $100 million allocation for the 
TIGER grants program and $20 million for the 
Choice Neighborhoods Initiative, though he 
argued that both programs could use 
significantly more funding to accomplish their 
goals.  
 
Senate Banking Reauthorization Hearing 
on P3s 
 
Key Points: 

 Members examined the viability and issues of 
public-private partnerships as a means of 
leveraging existing transportation funding even 
though some Members asserted for increased 
overall funding 

 
On April 29, the Senate Banking, Housing, and 
Urban Affairs Committee’s Housing, 
Transportation, and Community Development 
Subcommittee held a hearing to discuss 
opportunities for private investment in public 
infrastructure. The hearing focused on the 
merits and risks of public-private partnerships 
(P3s) and the witnesses’ experiences with the 
P3 process. Topics covered during the hearing 
included: (1) Infrastructure Ontario; (2) Life 
Cycle Costs; (3) Private Sector Considerations 
Regarding P3s; (4) Appropriate Utilization of 
P3s; (5) Federal Oversight of P3s; and (6) 
Alternative Revenue Sources. 
 
Chairman Tim Scott (R-SC) noted there is an 
$86 billion backlog of repair and maintenance 
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costs for existing transit assets which is 
growing by $2.5 billion annually. He expressed 
concern that the Obama Administration is 
investing in new infrastructure while current 
infrastructure remains unmaintained. He called 
for smarter use of federal transit dollars, 
explaining that the Moving Ahead for Progress 
in the 21st Century Act (MAP-21) made 
progress by requiring the Federal Transit 
Administration (FTA) to do more to facilitate 
private investment in public infrastructure. He 
stated P3s gives private sector entities 
responsibility for some or all of the design, 
engineering, maintenance, and operation of 
infrastructure projects.   
 
Ranking Member Robert Menendez (D-NJ) 
indicated that MAP-21 expires in less than a 
month, stating it contained bipartisan 
streamlining measures that helped ensure 
federal dollars were used effectively and 
efficiently. He expressed concern that current 
funding levels are “grossly inadequate” and 
called for more investment. He said efficiencies 
and reforms are not enough to make up for a 
lack of investment and noted that he had 
worked to include the Pilot Program for 
Transit-Oriented Development (TOD) 
Planning in MAP-21, which the FTA is 
currently implementing. He asserted that, in 
order for private sector partnerships to work, 
“we need to step up as well.”       
 
Meridiam Infrastructure North America 
Chairman Jane Garvey explained that her 
customers are public pension funds that invest 
in infrastructure. She asserted P3s are not for 
every project and are best suited for large, 
difficult projects. She stated authorizing 
legislation must be in place for P3s to be 
successful and said there should be a clear 
message to the private sector indicating 
expectations. She recommended choosing 
“politically smart projects” that are critically 

important to the community, stating it is 
important for the private sector to understand 
what communities want. She emphasized the 
need for a true understanding of risk sharing, 
explaining that the public sector often takes on 
permitting risk while the private sector takes on 
risk associated with design, construction, 
operation, and maintenance. She said 
determining project revenue stream is 
important, stressing that a strong, robust 
federal program will always be needed. She 
explained that one of the most important 
aspects of P3s is the ability to build in life cycle 
costs.  
 
Infrastructure Ontario Board Member Colleen 
Campbell agreed that legislation is important, 
noting that Infrastructure Ontario (IO) was 
created through legislation ten years ago. She 
explained that complex infrastructure projects 
include big risks and transferring those risks to 
the private sector is in the public interest. She 
contended there is a growing body of evidence 
that P3s are a responsible way for governments 
to invest in infrastructure. She explained that 
IO does not break up large projects to tender 
them separately because doing so creates 
enormous integration risks with the public 
sector. She said IO limits the amount of 
payments it makes until projects are completed 
and requires builders to design projects to meet 
specific specifications. She noted that, where 
appropriate, IO holds builders accountable for 
the long-term quality of assets by paying them a 
portion of the construction costs over time 
with Design, Build, Finance, and Maintain 
(DBFM) contracts. She acknowledged that 
private sector financing costs are typically 
higher than those in the public sector but 
asserted the transfer of risk is worth the 
additional cost. She explained that Canada 
possesses a deep, efficient bank and bond 
market that is able to finance projects on a 
long-term basis.  
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Los Angeles County Metropolitan Authority 
Managing Executive Officer for Countywide 
Planning and Development Cal Hollis 
explained that his department houses the Los 
Angeles County Metro Rail’s (Metro Rail) Real 
Estate Acquisition Group, Real Estate Asset 
Management Team, and Joint Development 
Program (JDP). He indicated that private sector 
interest in Metro Rail JDP sites is very strong. 
He said the goals of the JDP are to: (1) 
encourage ridership; (2) encourage 
comprehensive planning and development 
around station sites; (3) reduce automobile use 
and congestion; (4) generate revenue for Metro 
Rail; and (5) enhance the land use and 
economic development goals of the 
community. He explained that JDP projects are 
typically structured as long-term non-
subordinated ground leases so that Metro Rail 
maintains control and ownership. He 
contended that JDPs can provide significant 
benefits by: (1) recouping a portion of the 
public investment in transit infrastructure; (2) 
capitalizing on the land value enhancement 
created by investment; (3) providing a 
dependable revenue stream to support 
operations; and (4) supporting a platform for 
additional investment. He explained that 
availability of land is an impediment to JDPs 
and stated the Railroad Infrastructure 
Financing Improvement Act (S.797) and the 
Transit-Oriented Development Infrastructure 
Financing Act (S.880) are “steps in the right 
direction.” He added that alignment of transit 
capital projects with real estate cycles is also a 
difficulty.       
 
FAA Reauthorization Hearing 
 
Key Points: 

 At a subcommittee hearing, Members and 
witnesses focused on aviation issues related to 
safety 

 
On April 28, the Senate Commerce, Science, 
and Transportation Committee’s Aviation 
Operations, Safety, and Security Subcommittee 
held a hearing to discuss safety related issues 
and concerns related to the Federal Aviation 
Administration (FAA) in anticipation of a new 
FAA reauthorization. Topics discussed during 
the hearing included, but were not limited to: 
(1) pilot record database; (2) aircraft 
certification; (3) pilot training and evaluation; 
(4) regional airline pilot compensation; (5) 
increasing pilot candidates; (6) fatigue rules for 
cargo plane operators; (7) improving aircraft 
safety; (8) airport infrastructure improvements; 
(9) automatic dependent surveillance – 
broadcast; and (10) Contract Tower Program. 
 
Chairman Kelly Ayotte (R-NH) stated that 
safety is “the most important issue” in 
discussing potential FAA reauthorization 
legislation. She contended that despite the U.S. 
having the safest and most complex airspace 
system in the world, there is an ongoing need 
for assessment and improvement. She said the 
Airline Safety and Federal Aviation 
Administration Extension Act of 2010 (Airline 
Safety Act) and the FAA Modernization and 
Reform Act of 2012 have led to some safety 
improvements while exposing other areas that 
still need to be addressed. She expressed 
frustration regarding the lack of progress made 
by FAA on creating of the pilot records 
database. She commented that there was 
disagreement as to whether there was an airline 
pilot shortage and the proper course of action 
to address a potential qualified candidate 
deficiency.  She stressed the importance of 
ensuring the mental and physical fitness of pilot 
and the use of safety management systems 
(SMS) by airline operators. She emphasized the 
importance of aviation linking rural 
communities, providing isolated regions access 
to businesses and first responder medical care.  
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Ranking Member Maria Cantwell (D-WA) 
emphasized that completing the development 
of the pilot records database was paramount to 
preventing future aircraft tragedies. She said the 
government should set the highest standards to 
protect airplane operators, passengers, and the 
general public. She stated that rules designed to 
limit pilot fatigue need to be supported and 
improved upon through analysis driven 
research, and emphasized that cargo plane 
pilots should be required to meet the same 
scheduling standards to reduce fatigue that 
commercial pilots are held to. She said the 
certification timeline for new technology needs 
to be accelerated so new equipment can be 
utilized more readily by the general aviation 
industry. She noted that the National 
Transportation Safety Board (NTSB) has 
examined ways to strengthen the medical 
certification requirements for aircraft operators. 
She said airlines, manufacturers, and 
Administration officials have expressed 
concern over the incendiary properties of 
lithium-ion batteries, asserting that U.S. 
regulations are lagging behind the international 
community in regulating bulk shipment of 
lithium-ion batteries. She expressed interest in 
supporting technology to improve flight 
tracking and crash recovery.  
 
FAA Associate Administrator for Aviation 
Safety Margaret Gilligan stated that the FAA is 
using strong safety partnerships to build upon 
its strong safety record. She expressed support 
for pilot work-hour rules to prevent 
operational fatigue and increased flight time 
rules to ensure pilots have the necessary flight 
experience prior to becoming commercial 
pilots. She emphasized that requiring airline 
operators to develop a SMS will provide a 
comprehensive approach to managing safety 
throughout an organization that will mitigate 
and limit risk. She said the SMSs emphasize the 

overall performance of the organization while 
establishing a “safety culture.” She noted that 
the FAA is focusing on mitigating or 
eliminating potential areas of risk prior to 
becoming an in-flight problem. She explained 
that the safety data shared throughout the 
industry is the “linchpin” to a successful SMS. 
She said the FAA is supporting general aviation 
by easing the ability of operators to voluntary 
install new safety technology such as angle of 
attack indicators and stall monitors.  
 
National Transportation Safety Board 
Chairman Christopher Hart stated that general 
aviation has not experience the same safety 
improvements that commercial aviation has, 
reporting that there have been an average of 
1,500 general aviation crashes annually. He 
expressed support for more comprehensive 
regulations applying to pilot medical testing to 
ensure that any medical disorder is identified 
and treated if possible. He warned that FAA 
has not instituted fatigue rules for cargo plane 
operators and recommended that they be help 
to the same standards as commercial pilots. He 
said airplane flight recorder and tracking 
technology needs to be modernized, including 
requiring that commercial aircraft be equipped 
with a low-frequency location device. He 
recommended cockpit imagine recording 
devices as long as the industry has used the 
information from them to improve safety 
rather than punish pilots.  
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201. Luc 
Rogers and Greg Frink contributed to this section.  
 
TECHNOLOGY 
 
USA Freedom Act Reintroduced and 
Reported Out of House Committee 
 
Key Points: 
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 A bill to reform the NSA’s activities is 
introduced in both the House and Senate and 
is marked up and reported out of the House 
Judiciary Committee 

 
The “USA Freedom Act,” a bicameral, 
bipartisan package of reforms of the National 
Security Agency’s (NSA) surveillance activities 
was reintroduced this week. The bill was 
marked up and reported out of the House 
Judiciary Committee at an April 30 markup by 
a 25-2 vote. However, it is unclear when the 
Senate Judiciary Committee will take up the 
bill. The White House has signaled cautious 
support as a National Security Council 
spokesperson Ned Price said that “[w]hile we 
are continuing to review the text of the bill, we 
are encouraged by today’s introduction of 
bipartisan, bicameral legislation that seeks to 
implement these important reforms.” The 
reception among privacy and civil liberties 
advocates has been mixed with many 
supporters acknowledging that the bill does not 
entirely address their concerns. 
 
In the House, Crime, Terrorism, Homeland 
Security, and Investigations Subcommittee 
Chairman Jim Sensenbrenner (R-WI), House 
Judiciary Committee Chairman Bob Goodlatte 
(R-VA), Ranking Member John Conyers (D-
MI), and Courts, Intellectual Property and the 
Internet Subcommittee Ranking Member Jerry 
Nadler (D-NY) introduced the USA Freedom 
Act (H.R. 2048), and in the Senate, Senator 
Mike Lee (R-UT) and Senate Judiciary 
Committee Ranking Member Patrick Leahy (D-
VT) reintroduced the USA Freedom Act (S. 
1123). The House Judiciary Committee released 
a chart that marks “Key Differences” between 
this year’s bill and the version passed by the 
House last year. Leahy released an outline of 
the bill. 
 

In regards to a potential Senate Judiciary 
Committee markup, as recently as last week, 
Chairman Charles Grassley was quoted as 
saying that he could not support the USA 
Freedom Act “until I have discussions with 
people on the Intelligence Committee” and 
explained his hesitance as wanting to “find[] a 
balance between national security and privacy." 
However, five of the nine Democrats on the 
Committee are cosponsors (Senators Charles 
Schumer (D-NY), Dick Durbin (D-IL), Al 
Franken (D-MN), Richard Blumenthal (D-CT), 
and Leahy) and two of the eleven Republicans 
are cosponsors (Senators Mike Lee (R-UT) and 
Ted Cruz (R-TX)). Also, Senate Majority 
Leader Mitch McConnell (R-KY) and Senate 
Intelligence Committee Chairman Richard Burr 
(R-NC) have introduced a clean extension of 
the NSA’s activities (S. 1035), and they initiated 
the Rule 14 process of bringing the bill directly 
to the floor, so it is possible that should the 
Senate Judiciary Committee not act, S. 1035 
could get moved to the floor. 
 
Last fall, then Senate Majority Leader Reid filed 
a motion to invoke cloture on the motion to 
proceed on a revised version of the “USA 
FREEDOM Act of 2014” (S.2685), a bill that 
resulted from negotiations between then Senate 
Judiciary Committee Chairman Leahy, the 
Intelligence Community, and the White House. 
However, the Senate failed to invoke cloture on 
the motion to proceed by a 58-42 vote after the 
midterms in November. Additionally, many 
privacy and civil liberties advocacy 
organizations announced their support of S. 
2685 as evidenced by this September 4 letter. 
In May 2014, the House passed a compromise 
version of the “USA FREEDOM Act” (H.R. 
3361) by a 303-121 vote. However, Leahy and 
other NSA critics thought that House Judiciary 
Committee’s Crime, Terrorism, and Homeland 
Security Subcommittee Chairman 
Sensenbrenner and his allies had agreed to 
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provisions that significantly watered down the 
impact of the bill. Hence, Leahy opened 
negotiations with stakeholders on a new bill 
that would be acceptable to most of the parties. 
 
House Oversight Encryption Hearing 
 
Key Points: 

 A House subcommittee examined issues posed 
by default encryption of smartphones 

 
On April 29, the House Oversight Committee’s 
Information Technology Subcommittee held a 
hearing on the “Encryption Technology and 
Potential U.S. Policy Responses.” The hearing 
focused on the need for law enforcement to 
have a pathway around data encryption systems 
put in place by communications providers, and 
the potential protection weaknesses that such a 
pathway would represent. Topics discussed in 
the hearing included, but were not limited to: 
(1) encryption technology; (2) an encryption 
access pathway; (3) pathway’s impact on 
foreign markets and governments; (4) 
responsibility to the public; and (5) collecting 
geolocation data. 
 
Chairman William Hurd (R-TX) stated in 
September 2014, Apple and Google announced 
they would implement increased security on 
their products. He noted these developments 
were met with concerns from law enforcement 
about the ability to access information when 
necessary.  He stated law enforcement must 
gain the trust of those they protect and a 
federally mandated “backdoor” to protections 
would undermine that trust.  Hurd stated this 
hearing will look at the impacts of technology 
on privacy and security.  
 
Ranking Member Robin Kelly (D-IL) noted 
recently Apple and Google have announced 
plans to incorporate encryption on their 
devices. She stated as a society there is a 

reliance on technology to protect delicate 
information. She noted trends of increased 
smart phone use.  She suggested the move 
towards automatic encryption will be a big step 
forward that has been faced with concerns 
from law enforcement.  She noted the FBI, 
local law enforcement, and prosecutors have all 
raised concerns over automatic encryption. She 
explained law enforcement does not want to be 
in a position that they cannot protect someone 
or charge someone because they do not have 
access to information on a phone. Kelly noted 
the need for law enforcement to prosecute 
crimes and access information under tightly 
regulated rules. 
 
Full Committee Chairman Jason Chafftez (R-
UT) stated this issue faces all Americans. He 
stated it is a challenge to find the right balance 
between privacy and security. He stated in 
response to recent moves by Apple and 
Google, Federal Bureau of Investigation (FBI) 
Director James Comey implemented a policy 
that law enforcement can access data without a 
warrant.  Chaffetz stated it is difficult to build a 
backdoor that only law enforcement can access. 
He stated there will be unintentional 
vulnerabilities if this “backdoor” is required in 
the encryption system.  He stated law 
enforcement has never before had as many 
tools to track its citizens.  He suggested strong 
encryption prevents crime and is a part of the 
economy. Chaffetz suggested no one is 
immune from digital “snooping” and strong 
encryption ensures that data is secure. He 
noted there will be choices to make about the 
balance between security and privacy. 
 
New America Foundation’s Open Technology 
Institute Policy Director Kevin Bankston 
stated encryption is one of the most critical law 
and order issues of the day. However, he 
suggested strong encryption is essential to law 
and order and encryption without a backdoor is 
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ultimately a choice between safety and safety.  
He suggested strong encryption will help 
prevent crimes and make the nation safer.  
Bankston agreed that strong encryption could 
make law enforcement’s job harder but there 
ample means to gain access to this information. 
He explained most of this data is backed up on 
the “cloud” and is easily accessible to law 
enforcement.  He suggested there are always 
options and law enforcement can request the 
courts to require the owner to unencrypt the 
data on the phone. Bankston stated that 
Congress should not require encryption 
backdoors because it will undermine economic 
and national security. He suggested mandated 
backdoors will result in customers moving 
away from U.S. products.   

 
Federal Bureau of Investigation Science and 
Technology Branch Executive Assistant 
Director Amy Hess stated the FBI has 
undergone unprecedented evolution to deal 
with emerging threats. She stated the FBI must 
continually evolve to remain in front of the 
evolving threats. She noted the growth of 
technology that helps protect the nation but 
also can be used by those who would abuse it.  
Hess noted the difficulties in accessing 
information stored on computers and devices 
and the need for law enforcement agencies to 
obtain warrants.  She stated encryption is faced 
in different contexts such as “data at rest” and 
court ordered interception of “data in motion.” 
She explained under the supervision of a judge, 
law enforcement could attain a warrant to 
gather communications. She noted increased 
use of encryption of “data in motion” makes it 
harder for law enforcement to gather that data.  
Hess stated the encryption of “data at rest” has 
become more prevalent.  She stated these 
encryptions have made it more difficult for law 
enforcement to gather data on smart phones 
that have been encrypted.  Hess stated there is 

an obligation to assess the impact of 
investigations on civil liberties but no person 
should be above the law.  
 
Suffolk County, Massachusetts District 
Attorney Daniel Conley stated last year when 
Apple and Google announced their intentions 
to encrypt smartphones by default they 
“touted” the inability of law enforcement to 
access such devices. He suggested that 
Congress must intervene.  He stated evidence 
needs to be collected under legal means. He 
stated law enforcement undertakes 
investigations to prevent crimes.  He suggested 
these claims for customer protections would be 
a stronger argument if the service providers 
were not monitoring people’s use of certain 
sites to market to them. Conley suggested 
Apple and Google’s encryption may prevent 
criminals from being brought to justice.  He 
provided examples of cases that would never 
have been successful if access to data on 
smartphones was encrypted and beyond the 
reach of law enforcement. He stated “warrant 
proof” encryption will only benefit criminals. 
He encouraged the use of secure encryption to 
prevent hacking and fraud. He stated there 
must be a proper balance between privacy and 
security. Conley noted the recent cases of the 
Boston Marathon Bomber and suggested cell 
phone data was critical in that investigation. He 
stated Apple and Google did not intend to 
make a safe space for terrorists and criminals 
but that is the result.  He urged Congress to 
strike the right balance.   
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201. Greg 
Frink contributed to this section.  
 
This Week in Congress was written by Laura 
Simmons.  

http://www.williamsandjensen.com/
http://oversight.house.gov/wp-content/uploads/2015/04/encryption01.doc.pdf
http://oversight.house.gov/wp-content/uploads/2015/04/4-29-2015-IT-Subcommittee-Hearing-on-Encryption-Conley.pdf
mailto:mdkans@wms-jen.com

	TAXES
	FINANCIAL SERVICES
	ENERGY AND ENVIRONMENT
	DEFENSE
	HEALTH
	TRANSPORTATION AND INFRASTRUCTURE
	TECHNOLOGY

